
Extracts from the 2001 Edition of the Environmental Law Tool Kit:  a guide for assisting public 
participation in environmental decision making in NSW, (out of print) published by the 
Environmental Defender’s Office, a non-profit, non-government community legal centre which 
provides legal advice and representation to individuals and community groups working to 
conserve, protect or promote the built and natural environment.  More information may be 
obtained via their web page at www.edo.org.au. 
 
CHAPTER 1 
 
Introduction 
 
Protection of the environment through the law relies to a great extent on community participation. The 
public has a responsibility to enforce the rights that the law affords them, helping to safeguard the 
environment for generations to come.  One aspect of community participation involves legal challenge 
of regulators and developers who fail to comply with requirements of environmental law (including the 
requirement to involve the public). However, the outcome of a legal challenge is uncertain and can 
often be costly and unsatisfactory for all involved.  If all parties have a better understanding of the law 
in the first instance, legal battles may well be avoided. If the community is properly involved when 
governments make decisions, it is more likely to accept the outcomes. 
 
This handbook is designed to be a guide for assisting and promoting community participation in 
environmental decision-making in New South Wales.  
 
What is Environmental Law?  
 
Environmental law is a relatively recent phenomenon and has been developed in the last 30 years. It 
came about as a result of the increasing pressure on, and changes to, the environment due to rapidly 
increasing population and advances in technology.  Environmental law is a public concept. It 
represents a shift in the law from protection of the private individual’s rights to include protection of the 
public interest, achieved through processes established by laws and regulations. 
 
How are laws made? 
 
In our legal system, laws are made in two ways: 
 
By Government 
 
Local, State and Federal Governments make laws. Laws include Acts, Regulations, By-Laws and 
Regulatory Instruments. Acts are made by Parliament and it may authorise the making of other types 
of laws by Ministers or other authorities such as local councils.  Proposed laws may be written down in 
what is called a Bill. Any person can do this, but it is usually done on behalf of the Government. 
 
Case law or 'judge made' law 
 
The courts make laws in several ways. One role of the courts is to interpret legislation. Courts may 
also make new laws (called 'common law') when there is no Act that deals with a particular issue. 
Examples of  laws that are based on cases rather than statutes are laws that relate to trespass, 
nuisance and negligence. A court decision may set a precedent which must be followed by other 
courts of lower status when dealing with cases involving similar circumstances. Even decisions that 
are not binding on other courts may still influence them. 
 
The Court System 
 
The courts in Australia are arranged in a hierarchy. Litigants can generally appeal the decisions of 
lower courts in higher courts. In New South Wales there is a specialist court that deals with 
environmental and planning disputes called the Land and Environment Court. It has the same status 
as the Supreme Court of New South Wales but is subject to the supervision of the New South Wales 
Court of Appeal. 
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The Land and Environment Court 
 
The cases dealt with by the Land and Environment Court arise under a number of different Acts. 
These disputes are separated into seven different classes. The seven classes of dispute make up the 
Land and Environment Court's 'jurisdiction' - that is, the matters over which the Court has power to 
decide. They include planning appeals, and civil and criminal cases. 
 
Commonwealth, state and local government powers 
 
There are three levels of government in Australia: Federal ( or Commonwealth); State; and local. 
Although all three levels of government make laws concerning the environment, most environmental 
laws are made by State or Territory governments. 
 
Outlined below is a general description of the environmental matters for which each level of 
government is responsible. 
 
Commonwealth powers and laws 
 
The Constitution determines how powers are divided between the Commonwealth and State 
Governments in Australia. Although the Constitution does not specifically refer to environmental 
matters, the Commonwealth has used its Constitutional powers in other areas to regulate matters 
relating to the environment. For example, the Federal Government regulates exports, and can impose 
conditions on export approvals to minimise the environmental impact of operations from which goods 
are exported, such as mining minerals or wood-chipping. This power to make laws with respect to 
external affairs has also been used to pass other environmental laws such as the World Heritage 
Properties Conservation Act 1983, which was used to prevent the Franklin Dam from being built. 
Sometimes Commonwealth laws and State laws say different things about the same topic. If the laws 
are inconsistent, then the Commonwealth law overrides the State law.  
 
The main Commonwealth environmental law is the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth) ( the EPBC Act). Under this Act, a Commonwealth approval is required if 
a development has a significant impact on "matters of national environmental significance". These 
'matters' are currently defined 
 
-  World Heritage properties; 
-  Ramsar listed wetlands; (The Convention on Wetlands of International Importance was the first modern inter-
 governmental treaty between nations aiming to conserve natural resources. The signing of the Convention took place 
 in 1971 in the small Iranian town of Ramsar (since then, it has taken the common name of the Ramsar Convention). 
 Australia was the first nation to become a Contracting Party to the Convention. For more information go to 
 http://www.deh.gov.au/water/wetlands/ramsar/ramaust.html 
-  nationally listed threatened species and ecological communities; 
-  listed migratory species; 
-  activities relating to nuclear energy , including uranium mining; and .the Commonwealth marine 
environment.  
 
On some important environmental issues, the Commonwealth Government consults with the States 
and Territories on how to deal with an environmental problem. This policy of 'cooperative federalism' is 
reflected in an agreement signed in May 1992, called the Intergovernmental Agreement on the 
Environment. Under the EPBC Act, the Commonwealth Government is able to enter into agreements 
with the States and Territories to delegate powers of assessment and approval of developments to the 
States and Territories.  The Commonwealth has also passed the National Environment Protection 
Council Act 1994 which establishes the National Environment Protection Council (NEPC). The NEPC 
consists of a Minister from the government of each State and Territory and from the Commonwealth, 
and is responsible for developing national environment protection measures (NEPM). The NEPMs 
developed to date include the National Pollutant Inventory and Ambient Air Quality. 
 
State laws 
 
Most environmental powers, however, lie with State and Territory governments. State and Territory 
Parliaments pass laws to regulate conduct that is likely to affect the environment The term 
'environment' has a broad definition and can refer to natural, built, social and work environments.  
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State governments also largely determine the extent of Local government environmental regulation, 
for example, through the Local Government Act 1993 (NSW). 
 
What are local government responsibilities? 
 
The Environmental Planning and Assessment Act and the Local Government Act 1993 (NSW) 
determine the role of local councils in regulating environmental matters. Local councils are responsible 
for implementing and enforcing certain State laws in their local area. The duties which councils must 
carry out include: 
 
- deciding development applications, building approvals, subdivisions, zoning and assessing 

environmental impacts of development and applications to remove trees protected by tree 
preservation orders under the Environmental Planning and Assessment Act 1979; 

- managing public parks and reserves under the Local Government Act 1993 (NSW); and 
- prosecuting minor pollution offences. 
 
What is the difference between criminal and civil law? 
 
Environmental laws in NSW may be either criminal or civil in nature. 
 
Criminal laws 
 
Criminal laws are those that make specified behaviour an offence, and can be punished by fines or 
imprisonment.  A person who is convicted of an environmental criminal offence will also get a criminal 
record.  Because the consequences of being found guilty of a criminal offence are serious, the courts 
require a higher standard of proof in civil matters before they will convict somebody of an offence. This 
means that the prosecution will have to prove 'beyond a reasonable doubt' that the accused committed 
the offence. The prosecutor is usually a government authority such as the Environment Protection 
Authority.  The Environment Protection Authority, National Parks and Wildlife Service and Department 
of Land and Water Conservation usually enforce criminal laws in NSW which deal with environmental 
offences. Local councils can punish minor environmental offences, like failure to comply with a weed 
control notice. Individuals can enforce environmental offences if the court or the Environment 
Protection Authority agrees. 
 
Civil laws 
 
Civil laws are those laws which, when breached, do not amount to a criminal offence. A person who 
breaches a civil law is not fined or imprisoned, but may be subject to a range of court orders aimed at 
remedying the breach. 
 
Who can bring civil proceedings? 
 
Under, common law, any person whose private interests have been harmed when another person 
breaches a civil law may commence civil proceedings to obtain a remedy for the harm to their 
interests. In contrast, the law is much more restrictive as to who can bring proceedings to enforce the 
public interest. The common law has been modified in NSW by statutes to give a much wider group of 
people the right to sue in some public interest environmental cases. A person who has a right to 
commence proceedings in Court is said to have' standing'. 
 
Planning laws are mainly civil laws and provide an example of how the common law rules of standing 
have been broadened. For instance, if a developer fails to obtain development consent before 
proceeding with a development, then usually any person, regardless of whether they have a private 
interest in the matter, has the right to seek an order in the Land and Environment Court to stop the 
development (an injunction). 
 
How can environmental decisions be challenged? 
 
Government authorities make a range of decisions under environmental laws. For example, a local 
council can give consent to a development application under the Environmental Planning and 
Assessment Act; or the Department of Land and Water Conservation can grant a water licence under 
the Water Management Act. A  person who is unhappy with a government decision may wish to 



challenge that decision in Court, and have another decision made either by the Court or the decision-
maker. There are two basic sorts of challenge that can be brought - legal challenges and merits 
appeals. 
 
Legal challenges ('judicial review') 
 
In judicial review proceedings a judge may be asked to decide whether the decision-maker has 
followed the process that the law sets out for making a decision. If the decision-maker has not 
followed the process, the court may declare the resulting decision invalid. The court is not concerned 
with whether it agrees with the decision-maker when reviewing a decision, but with whether the 
decision maker followed the correct legal process. 
 
A person with standing may commence court proceedings to dispute the legal basis for an 
environmental decision. This person (the applicant) applies to the Court to have a judge review the 
decision to determine whether or not it was within the law. These proceedings are called 'judicial 
review' proceedings.  In environmental law, many decisions are left to the discretion of a local council, 
a government authority, or Minister. However, those decision-makers must exercise their discretion 
according to the procedures set out in legislation. For example, the Environmental Planning and 
Assessment Act sets out the process that a local council must follow to grant a development consent. 
The council can use its own discretion to decide whether or not the consent should be granted, but it 
must follow the correct legal procedures when making the decision. 
 
A court can declare a decision to be invalid on grounds such as the following: 
- the decision maker did not have the power to make this decision; 
- the decision maker failed to consider relevant matters; 
- the decision maker considered irrelevant matters; 
- the decision is manifestly unreasonable; 
- the decision was made in bad faith or for improper purpose; or 
- the decision was made in such a way as to deny a person natural justice, either because the 

decision maker was biased or the decision maker failed to hear submissions from that person. 
 
Merits Appeals 
 
Sometimes legislation gives a court the power to re-make an environmental decision. In these cases, 
the Court "stands in the shoes of the original decision-maker" and can make a new decision that 
overrides that of the original decision-maker.  This is called a 'merits appeal'.  Under the 
Environmental Planning and Assessment Act any person who is refused development consent by a 
local council is entitled to bring a merits appeal to the Land and Environment Court. This is one 
example of a merits appeal. However, not all members of the public have automatic rights to a merits 
appeal. 
 
Land and Environment Court 
 
Appeals to the Land and Environment Court may be legal challenges or merit appeals, depending 
upon the law relied upon to make the appeal. In contrast, appeals from decisions of the Land and 
Environment Court to the Court of Appeal can only be legal challenges.   
 
Community participation in environmental law in NSW 
 
One of the most important pieces of environmental legislation in NSW is the Environmental Planning 
and Assessment Act which states that decision-makers should take into account the public interest. To 
facilitate this, one aim of the Act is "to provide increased opportunity for public involvement and 
participation in environmental planning and assessment".  Another important Act is the Protection of 
the Environment Administration Act, which establishes the 
NSW Environment Protection Authority with the object of "promoting community involvement in 
decisions about environmental matters". 
 
Within the legal framework in NSW the community can become involved in: 
- decision-making procedures about environmental issues; 
- monitoring for compliance with environmental law; and 
- enforcement through court action in the Land and Environment Court. 



CHAPTER 2 
 
Environmental planning and development assessment 
 
Introduction 
 
The main Act dealing with control of development on land in NSW is the Environmental Planning and 
Assessment Act J 979 (the EP&A Act). If a development significantly impacts on a matter listed as 
being of "national environmental significance", then a Commonwealth approval may be needed under 
the Environment Protection and Biodiversity Conservation Act J 999 ( Cth) ( the EP BC Act).  
 
We will first deal with the State planning and development assessment process.  The EP&A Act deals 
with development in two ways. Firstly, it provides for plans to be developed to regulate competing land 
uses. This is called 'forward planning'.  Secondly, it requires specific development proposals to be 
assessed and approved before being carried out. This is called 'development control'. The assessment 
process generally requires the person proposing the development to prepare information about the 
effect of the development on the environment. In some cases a detailed assessment called an 
environmental impact statement (EIS) is necessary.  Members of the public can participate in both the 
forward planning and development control processes. 
 
How does heritage protection affect forward planning? 
 
The Heritage Act is also relevant to planning. The Minister for Urban Affairs and Planning can make 
interim and permanent conservation orders under that Act. These orders protect items or places of 
conservation significance. Protection for items of Aboriginal heritage is available under the National 
Park and Wildlife Act 1974.  The Minister can also make emergency conservation orders. These 
orders can be used to protect items of potential conservation value under immediate threat until a 
permanent order can be made. 
 
How can the public participate in forward planning? 
 
There is no requirement for public participation in preparing forward planning submissions although 
the Minister can decide to seek public comment.  The draft plan must be placed on public usually at 
the offices of the local councils whose areas are affected by the plans. Members of the public may 
make written submissions to the appropriate authority (such as by writing letters) while the draft is on 
exhibition. 
 
Development Control 
 
What is the process of getting development consent? 
 

1. The developer must apply to the consent authority for development consent by making a 
development application. 

2. The consent authority must assess the likely impact of the proposed development on the 
environment by considering any information provided. 

3. The consent authority decides whether to effuse consent to the application, to grant consent, 
or to grant consent but impose a number of conditions. 

4. once a consent authority grants a consent, a developer can ask that the consent be modified 
which the consent authority can do only if the development remains substantially the same. 

 
How can the public participate in development control? 
 
The public is always able to write letters or make submissions to a consent authority about whether a 
development application should be approved. Special processes exist in relation to some types of 
development. These processes give members of the public additional rights in regard to some types of 
development. 
 
Rights of appeal 
 
Ways to appeal planning decisions are considered in more detail later in Chapter 7. 



What rights does a dissatisfied developer have? 
 
If a developer is dissatisfied with a consent authority's decision about a development application, the 
developer can appeal within 12 months to the Land and Environment Court. The Court then decides 
the application again on the merits, taking into account all the material presented with the 
development application. A developer might be dissatisfied because: 
 

o the consent authority has refused consent; 
o the consent authority has taken too long to make a decision about the application; or 
o the consent authority has granted consent, but subject to conditions to which the developer 

objects. 
 
The public does not have a general right to appear and be heard at one of these appeals. The 
developer brings its case against the consent authority.  However, the consent authority can call 
evidence from people who objected to the development, and sometimes asks those people to give 
oral evidence in court. The consent authority normally presents all letters of objection as evidence. 
Where a developer appeals against a consent authority's decision in respect of an application for 
designated development, a member of the public who has objected to the original application (called 
an 'objector') has special rights at the court hearing. The objector can have its own legal 
representative present and can lead its own evidence, rather than relying on the consent authority to 
ask the objector to present evidence. The objector can also make its own submissions to the Court. 
 
What rights does the public have to challenge a development consent? 
 
Development in general 
 
With most developments, the public does not have any right to challenge the merits of a decision to 
grant consent to a development (that is, to argue that it was a bad decision).  The only basis on which 
a consent can be challenged is that it was improperly granted. For instance, if the consent authority 
did not have the legal power to grant the consent, or did not follow the correct process in 
granting the consent. Bases for such challenges may include: 
 

o failure to advertise development that needed advertisement; 
o failure to provide a species impact statement; 
o that the development the subject of the consent was not permissible; or 
o that the consent authority did not take into account all relevant material. 
 

A challenge of this kind must be brought within 3 months of the time that notice of the grant of the 
consent is published, and can be brought by any member of the public - not just an objector to the 
original application. 
 
Designated development 
 
An exception to the above is the case of designated development. A dissatisfied objector (that is, a 
person who objected to the original development application) can appeal to the Land and Environment 
Court against a consent authority's decision to approve an application for designated development 
within 28 days of that decision. This appeal is an appeal on the merits and the objector can bring 
evidence to indicate that the development should not have been approved. 
 
What rights do the public have to challenge a planning instrument? 
 
Again, the rights of the public to challenge environmental planning instruments are limited. There is no 
right to a merits appeal of a decision. A person may only challenge an EPI on the basis of some legal 
problem with the making of the instrument - for instance, that there was no power to make the 
instrument, or that the wrong process was followed (such as by not performing the appropriate public 
exhibition). Any challenge must be brought within 3 months of the publication of the EPI in the 
Government Gazette. Any member of the public may bring such an action, not just one who may be 
affected by the EPI. 
 
 
 
 



CHAPTER 7 
 
Taking action 
 
Both decision-makers and members of the community work towards protecting the environment.  On 
occasions either can fail to act in the environment's best interests. It is easier for a government 
department, however, to sanction the community for such breaches, than for the community to 
sanction the government. As mentioned in the introduction to this handbook, public participation in 
environmental decision-making is a crucial ingredient in using the law t{) protect the environment. 
 
This chapter of focuses on the different ways in which you can participate in decisions being made 
about the environment, from challenging a development to protesting about change in legislation. 
Participation can range from lobbying and letter writing to going to the Land and Environment Court. A 
first step in any participation is gathering appropriate information. 
 
Gathering information  
You will need to gather together as much information as possible about the issue in which you are 
involved.  This will be particularly useful if you need to get advice from a lawyer. There are usually 
easy ways of getting information.  For example, someone else may have the information or you may 
be able to inspect or get copies of documents informaIIy. You should try to use simple methods before 
getting involved in the cost and delay of other methods, such as Freedom of Information applications. 
 
Freedom of information and access to government information 
 
Freedom of information (FOI) laws exist at both State and Federal levels to provide the public with a 
general, legally enforceable right of access to government information.  The relevant laws are the 
Freedom of lnformation Act 1989 (NSW) and the Freedom of lnformation 1982 (Cth). 
Freedom of Information Act 1989 (NSW).  Anyone can make an FOI application. Applications by an 
unincorporated association must be made in the name of one of its members. 
 
What information is available? 
 
You have a right of access to documents held by the government (including disks, tapes or any other 
articles that produce sound, images or messages). This includes computer-based information.  You do 
not have the right to access all documents.  
 
Lobbying 
 
How to publicise your issue 
 
Identify who is responsible for the issue 
The first step in effective lobbying is to find out who is responsible for the issue with which you are 
concerned, and who you need to influence.  You can find this out by using the phone book or 
contacting Parliament. These people may include: 
 

o your local Member of Parliament; 
o ministers and shadow ministers; 
o caucus or backbench committees; 
o departmental heads; 
o parliamentary committees; or 
o independent members of parliament. 
 

Letter and submission writing 
 
Write a letter or submission pointing out the problems with the issue you are concerned about. If 
possible provide alternatives and solutions. Ask for a response to your letter. State the full title and 
office of the person you are writing to.  If you have a letter which is lengthy you may consider making a 
formal submission with a table of contents, including headings and subheadings; a summary and 
recommendations; with a detailed report and a conclusion.  Make sure that someone else checks your 
draft submission. Check the accuracy of your facts. Avoid any defamatory statements. You may need 
to get legal advice. Avoid misleading, ambiguous, exaggerated or emotive statements. Make sure your 



recommendations or requests are clear.  Make an appointment with the person you need to influence 
to put your views in person. You may find that other people wish to join you in a small delegation. Be 
prepared, and leave a copy of your written submission behind 
 
Using the media 
 
Print media 
Press releases keep the media informed of your campaign and should contain a summary of current 
issues and events, .be kept short (maximum one page ), contain quotes from key people, include 
contact numbers of people who can provide more information.  Press releases sent to a named 
person are more likely to be read. Contact relevant journalists before and after the event you want 
them to cover. 
 
Electronic media -radio and TV 
Prepare what you are going to say before the interview and condense it into about three sentences. 
You will rarely get the chance to make more than two or three points. In a 30 second timeslot on 
television or radio news (known as a' grab '), you will often only be able to make one point. 
 
Information sheets 
An information sheet ('fact sheet') can reach a lot of people. Keep the information simple and accurate, 
keep it short - no more than one page, state the most dramatic or influential aspect in the first 
paragraph, contact other local, Statewide and national environment groups to find out if they have 
useful information you can use, include phone, fax and Internet contact details for more information, 
be truthful and make sure that you do not write anything defamatory about someone else. 
 
Get Legal Advice 
 
More information is available on the website www.edo.org.au. 
 
Winning or losing 
 
Don't be surprised if you don't win on a particular environmental issue. These aren't often won in a 
single battle but maybe more successful in the long term by changing public opinion. Failure can be 
demoralising and burn-out is common. Sometimes campaigns can hibernate for a while. This can give 
you time to revitalise, reorganise and get new blood into the campaign. Consider keeping your 
network and mailing lists active so you don't lose contacts. There is nothing wrong with admitting 
defeat. If you decide to pull out, try to record the reasons and circumstances so that other groups can 
learn from the experience. There is as much to learn from failure as from success stories.  Finally, 
don't be too hard on yourself.  Participating in environmental decision making never really fails, 
regardless of the outcome on a particular issue. Campaigning plays a developmental role. If you have 
learned more about the decision-making process, and understood government and bureaucracy a bit 
better, that is a measure of ClVlC success. 
 
CHAPTER 8 
 
Going to the Land and Environment Court 
 
What is the Land and Environment Court? 
 
Should lobbying, publicity and mediation fail, you may be able to resort to the Land & Environment 
Court. This is a specialist court dealing with matters concerning building and development applications  
and the protection of the environment. The Court is less formal than the Supreme Court. The 
resolution of disputes through mediation conferences is encouraged. Court hearings are open to 
members of the public.  
 
What legal matters are considered in the Land & Environment Court? 
 
The Court is comprised of five judges who have the same rank and status as judges of the Supreme 
Court of NSW. The Court also has conciliation and technical commissioners who may have 
qualifications in local government, town planning, environmental science, land valuation or building 
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construction. The commissioners have a semi-judicial role. The legal cases which the Court can deal 
with, (its 'jurisdiction'), fall into 7 categories, called 'classes'. 
 
Class 1 - against development conditions a council has imposed on a development consent, and 
appeals against the refusal of a development application or delay in giving a decision on an 
application. 
Class 2 - appeals under the Local Government Act 1993. This may involve appeals against orders 
made by councils, such as fire safety orders, or orders about keeping animals on premIses. 
Class 3 - valuation and compensation matters provided for under the various legislation 
Class 4 - civil enforcement cases such as applications for injunctions. They are legal appeals, as 
opposed to merits appeals. In these cases, the person bringing the case is arguing that some 
breach of law has taken place. 
Class 5 -  proceedings involve the criminal jurisdiction of the Court. It involves criminal enforcement or 
prosecutions for a wide range of environmental offences such as water, air and noise pollution. Local 
councils can also lodge prosecutions under provisions of the Local Government Act.  
Class 6 and 7 relate to convictions or sentences imposed by magistrates in Local Courts or would 
have gone to the Supreme Court. 
 
When can I appeal? 
A decision of a commissioner on a question of law in Class 1, 2 or 3 matters can be appealed to a 
judge of the Land and Environment Court within 28 days of the decision being made. There is a further 
right of appeal from the judge's decision to the Court of Appeal. This appeal right is not automatic but 
is dependent on the Court of Appeal first of all giving its 'leave' to hear the appeal.  In Class 4 matters, 
there is a right of appeal from a judge's decision to the Court of Appeal. In Class 5 matters, a judge's 
decision can be appealed to the Court of Criminal Appeal. 
 
Representation in the Land and Environment Court 
     
The Land and Environment Court is in some ways less formal than other courts. In development 
appeals, (that is merit appeals against decisions of consent authorities, including appeals against 
designated development) the strict rules of evidence do not apply. (The 'rules of evidence' regulate 
what evidence can be heard by the Court. For example, you can't introduce hearsay evidence, that is 
evidence heard by another person. ) 
 
You may not need to be legally represented although it is usually in your best interests to be 
represented by someone with experience in the area. This maybe an expert (such as a planner) who 
is not legally qualified.  However, Class 4 proceedings in the Court are more formal. In class 4 
proceedings, the laws of evidence apply and it is recommended that you are represented by a lawyer. 
 
What procedures are followed in the Court? 
 
What happens in hearings? 
In classes 1-4, the parties present their cases with an opening address, then by giving the evidence. 
The evidence is usually in the form of sworn, written statements called affidavits. The affidavits are 
made by expert witnesses like architects, planners, environmental scientists, and so on. Often experts 
will need to be present at Court and be available for cross-examination. The rules of evidence do not 
apply in classes 1, 2 and 3 so parties are able to express their views more informally. 
 
What does a witness do? 
 
As a witness you will be required to, under oath, answer questions put to you by the legal 
representative of the party who has asked you to be a witness. If you have made a statement you may 
be taken through your statement arid asked certain points about it or asked to elaborate upon it.  
Always listen to the question carefully, answer the question which has been asked and be brief.  If you 
don't know the answer to a question, say so.  You may be cross-examined. This involves answering 
questions put to you by the other party's legal representative.  Again it is most important to listen to the 
question, answer the question and be brief.  If you don't know, say so.  If you don't understand the 
question ask for it to be repeated. 
 
Mediation in the Land & Environment Court 
 
Mediation is an informal means of trying to reach a resolution of a dispute. It is a means of bringing the 



parties involved together to try to find a resolution without having to resort to going to court. 
The Court provides for mediation conferences conducted by the registrar or deputy registrar. By 
writing to the registrar, parties can request mediation at any time after an application has been filed. 
At a mediation conference parties may be unrepresented, or may be accompanied by a solicitor and 
any other relevant persons like expert witnesses. If the parties reach an agreement at the conference 
they can simply agree to be bound by the terms of that agreement. They can also have the agreement 
given the force of an order of the Court. In this case they draft 'consent orders', which are then 
considered by a duty judge and, if appropriate, endorsed as orders of the Court. If no agreement is 
reached then the date will be set for the matter to be heard by the Court 
 
CHAPTER 9 
 
Public inquiries and hearings 
 
What are public hearings and inquiries? 
Generally, these are in the form of 'Commissions of inquiry' and are conducted by commissioners 
specially appointed for this purpose.  A public hearing or inquiry is intended to provide an independent 
assessment of the merits of an environmental dispute. It also permits members of the public to 
participate in the decision making process.  The various types of inquiry can be read about on the 
website. 
 
Heritage inquiries 
The Commissioners of Inquiry can conduct public hearings or inquiries under the Heritage Act 1977. 
An inquiry must be held if: 

o a property owner objects to a permanent or interim conservation order being placed on a 
property; or 

o anyone objects to a permanent conservation order being lifted. 
 

The permission of the Heritage Council is needed in order to do certain things to items under interim 
or permanent conservation orders (such as demolition, moving, development or alteration of the item). 
A person who is refused permission can appeal to the Minister, and the Minister may ask a 
Commissioner of Inquiry to report on whether the appeal should be allowed. The Commissioner can 
take submissions from the appellant, the Council and any person who made representations to the 
Council about the application. 
 
Who can speak at an inquiry? 
It depends on the type of inquiry being held. Certain individuals or groups (for example, the applicant 
for development) have a right to speak, but other people must get permission from the commissioner. 
If you are speaking with the commissioner's permission, you must establish that what you want to say 
is relevant to the inquiry?  People can speak on their own behalf or as a representative of a group. 
You don't need legal representation but you can have legal representation if you want to. The 
commission can also require people to appear. 
 
Is a written submission necessary? 
Yes. Anyone appearing at an inquiry must prepare a written submission that sets out the information 
they want the commission to consider. The information can relate to the subject of the inquiry 
generally or to specific aspects of it. 
 
What is the procedure at an inquiry? 
The commission usually decides what procedure will be followed at the inquiry. However, there are a 
number of rules it must follow. These rules are in the EP&A Act and the Heritage Act and include: 

o Public hearings Inquiries must be held in public unless a particular inquiry's subject is 
confidential. If it is confidential, the commission can direct that the inquiry or part of the inquiry 
take place in private. It can also restrict or prohibit publication of material presented to it. 

o Public notice The commission must give reasonable notice of its intention to hold an inquiry, 
the subject of the inquiry and the time and place of the inquiry. The notice must give everyone 
who intends to participate in the inquiry a reasonable time to prepare their case -usually at 
least four weeks. Notice of inquiries often appears in local and State-wide newspapers, 
depending on the type of inquiry .Letters will also be sent to known interested parties. 

o Evidence must be given in public, unless it is confidential. Evidence is not usually required to 
be given under oath. A commissioner is not bound by the rules of evidence (rules which 
regulate what evidence can or can't be given in a Court) but must comply with the rules of 



natural justice. This means that the hearing must not be biased and must give whoever is 
appearing a fair opportunity to present their case. 

 
What happens at the end of an inquiry? 
The person conducting the inquiry delivers a report to whoever requested the inquiry (for example, the 
Premier, the relevant Minister, the Director or the local council).  The report will contain a number of 
recommendations. However, these recommendations are not binding.  They only give advice, and the 
relevant decision-maker can accept, reject or modify the recommendations in making the final 
decision.  
 
Is the Land and Environment Court different to a commission of inquiry? 
Yes. A commission of inquiry considers an issue before a final decision is made by the Minister or a 
local council. It determines the facts of an issue and is not bound by the rules of evidence. 
The Land and Environment Court looks at a decision after it has been made, or decides a 
development application if a local council hasn't made a decision within the time required by the EP&A 
Act. The court will consider the legal issues as well as the facts of the case. 
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